The inspector found no record of a filing by Elk Creek, and
therefore issued a citation for a failure to register under the
regulation.

Elk Creek acknowledges that it failed to file a formal
notification.  It defends, however, on the basis that Mr. Jarrat
personally visited the MSHA district manager on or about June 10
1983 to inquire about requirements under the Act.  The manager
provided certain materials to him, but at no time mentioned the
notification requirement.

Although Mr. Jarratt's visit to the manager's office
demonstrated an admirable desire to comply with the government
rules, it cannot serve as the basis for an outright dismissal of
the citation.  There is no evidence that the manager deliberatel
misled Jarratt.  The requirement of the notification rule is
absolute, and constitutes an essential element of the entire
enforcement scheme under the Act.

Additionally, the evidence indicates that more than 30 days
had elapsed since work at the mine site had begun.  Arrangements
for the reopening had begun in June, and by the time of the
inspector's visit the shaft had progressed some 230 feet with
only a two-man crew working.

The violation is established.  Elk Creek's manifest good
faith is a favorable factor to be weighed in assessing penalty,

Significant and Substantial Charge

The Secretary classified the violation involving the lack
of a berm at the edge of the dump area as "significant and sub-
stantial" under section 104(d) of the Act.  In Cement Division,
National Gypsum Company, 3 PMSHRC 822 (1981), the Commission
defined such a violation as one where "... there exists a reasor
able likelihood that the hazard contributed to will result in ai
injury or illness of a reasonably serious nature."

The evidence presented in this case shows that the
Secretary's classification was correct.  The absence of a
berm or similar barrier at the brink of the embankment created
a realistic possibility that a miscalculation or moment of in-
advertance could cause a front-end loader to go over the edge
while dumping muck.  Were that to happen, the equipment operate*]
could quite clearly suffer serious injury or even death, since
the unrebutted testimony showed that the bank was too steep for
brakes to hold the vehicle, and the fall could be as far as 100
feet.  The violation described in citation 2098579 was "signifi-
cant and substantial."
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